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. nowledge receipt of your letter of
Novorbor ¥, 104 b g opinion from this depart-
sant ;, wh hte s owe, to-wis)y

ghens County Tax Assessor and Cole
b officer in & county under

1 popualaticn. He resigusd from
: g £8, 1640, At the time of

s he was shert in his aseounts,
} shopt in his fee aceount fer the year
1040, €1207,89. Be had paid the salaries of
bis deputios up untdil April 15, but during the

riod of 11 318, 1040, to April 25, 1940,

o date » Tax Assessor and Collector ro-
signed, the deputiss have not been paid. Inmas~
miich as the eolleotor bad collected fees in ax--
cess of an amount necessary to pay ths doputies
and bad falled to pay them, the County takes
the position that this is a debt of the col-
locteor and not of the County; whorsas, the
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depities involved take the position that the
succesaor to the tax assessor and collesotor
should pay the balance due on these salarios
out of the fees sarnad subsequent to April
25, 1840, and during the year 19040, there he-
ing on hand sufficient fess for this purpose.

*The Tax Assessor and Collector, after
he resigned, wmade bis final report, but did
not settle with the County, and has never set-
tled with the County, and suit is now
against sald Tax Assossor ani Collector and
his bondsmen for the excess faees of of'fice
auring 1940 retalmed by said Tax Assessor and
Collector. The bond by the Tax Assessor and
Collector is in statutory form.

"Article 3997 provides for the filing of
an annual report showing all fees and comple-
sions earnod by the tax assessor and collector.

TArtioleo 3898 daofines the fisaal year as
on January ist of each yuur,r::ﬁtfro~
vides that vhere an offiolal sgerves a 1N on-
al part of such » year he sbhall nevertheless
peke final gottleoment for the portion so served
and shall be entitled to the proporticnate part
of his compensation.

Tarticle 3891 provides, with reference to
the dispoaition of the feas of office, that the
tax assessor and collector shall, ®*out of the
current feas of his office pay or be paid the
ampunt allowed him under the provisions of
Article 23883, teogether with the salaries of
his agsistante and deputies.?

SAirticle 3809 provides among other things
with roference to the tax agsassor and colleo~-
tor that, Ytho amount of such expenses, together
with the amount of sslaries paid to assistants,
deputies and clerks shall be paid out of the
feass 2arned hy such officor,t '

®I1t appears from the foregoing that the Tax
Agsessor and Collactor of Stephens County 4is ro-
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quired t0 pay his clerks and dsputies out of the
feoes oarned by him and that there are nc feses
earnsd by bim with which to pay the same.

*1 should like to propound the following
tvo questionsi

*FIRSY; Can the successor to tha defanlt~
ing tax assessor and sollector lswfully, out of
feos earnad by such successor, pay that part of
the galsries of ithe deputies which was incurred
and unpaid during the adminietration of his
prodocsssor in officet

YERCOND: Are the defaulting tex assegsor
and colleeter and his bondsmen 1isbhle for the
unpaid swount of salaries dus the sssessor and
::no;mt- damuos st the tiwme of his resigns-

an

Your first question should be answered in the af'tirma-
tive, for the following raa-m;

¥hile deputy A-naurm-conectm are named or appeint-
od by the Assessor-Cullector, nevertheless, such deputies are
officers thomselvaes of the county under the Btate, vhose com-
pansation is pald out of fees earned by the Assessor-Collector's
office. Article 3801, Rev. Civ. Btat. of Tex. The status of
such 2 deputy 4is not differont from wvhat it would be if his
appointment wore made directly by the Commlgeioners' Court of
the county rather than by the Assessor-Collsetor.

It is npado the duty of such of'ficer employing a
deputy to pay such deputy out of tho current fees of of'fice
the .amount t0 whieh he is entitled under the provisions of
tho appiicable statutes. Rov. Civ. 8tat., Art, 98931, It is
further provided in the Article just cited *If the current
fecs of such offica collsctod 1n any year bhe wore than the
ancunt needed to pay the amounts above specifiled, sawe shall
ba decnod exeess fees, and shall be disposed of in the manner
nereinafter provided.”

The obvious jurpose of the Leglislature was t0 pro-
vide a method for paying such deputies, and further to provide
that such daputy or deputiss were ontitled to look for payment
to the feas of offico collected by their superior during the
fiscal year. This, we think, is a clear implication of the
statuto.
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Vhether the deputyt's salary is psid monthly
2g it socrues, or is deferred until the emd of the fis~
cal year, nevertheless, if there are fees of office
frox which payment ¢an be made, his claiwm 1is a jJust
one against such {eog, and should be recognized and
patd therefrom.

Incupbents of an office may coms and geo, dut
the office tunctions so long as there 1s an inourbent.

There is no reason why the deputiea' salariles
should not bo pald for thedr sorvices duly performped out
of fees of ufflice which you say aro on band, merely be-
cause such foas hava been collectad by the sucveszor in
office to one who amployed such doputy.

These conclusions find support in eur Opinion
No, 0-2948 and in American Imi. Co. vg. Rod River MNatt)
Bank, 132 8. ¥. (2) 473, vhere it 1s saldd;

#® &« v » , Bxcess foes of a tax col~-
lector consist of the sum remsining in
his hand after Gedueting Irom the total
of a1} lawful fges eollested by him dwr-
ing the year the following itemes (1)

His "maxismm anmual fees'® as provided by
Articles 3383 and 3883a; (2) snd his
deputy hire as provided by Article 3881,
and (3) hie office expemses as provided
ry Article 3309y 2md {4) 1/4 of tne ro-
painder until euch 1/4 awounis to the sums
spocified in Article 3801 depandent upon
the pepulation of the csunty. ¥hat por-
tien, if any, of the fees lawfully retain-
ed by tho tax collector according to hie
moutbly reperts msy become excess feos oan
not be ascertained until the ond of the
fiscel yvear, ¢ & #¥

Your secondi questicn likewise should be answered
in the affirmative, because, clearly, the defaulting offi-
cor tc the extent that Le hLad funds in his poseession evail-
able should have peld sush funds (o the deputy or deputies.
In cother words, a faithful discharge of his duties required
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his to0 do that very thing, f'or which roason the
AsssssoreCalloctor and lits bomispen are liakle feor
the dofalcation.

ho case of Narylani Casunlsy Co. v.

Stako, 81 8. W (2) 185, 107 8. ¥. (2) 865, supporis
the v{m wa have exprensed .

Vory truly yours
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